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Art Unit: 1646 

DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election of Group I (claims 36-42) in the reply filed on 1 1/28/2005 is 
acknowledged. Because applicant did not distinctly and specifically point out the supposed 
errors in the restriction requirement, the election has been treated as an election without traverse 
(MPEP§ 818.03(a)). 

Claims 43-49 are withdrawn from further consideration by the examiner, 37 
CFR 1 . 142(b), as being drawn to a non-elected invention. 
Specification 

2. The disclosure is objected to because of the following informalities: 

On page 22, lines 6-8, the old address of ATCC in Rockville, MD is disclosed. The new 
address is ATCC, 10801 University Boulevard, Manassas, VA 201 10-2209. 

Appropriate correction in the specification is required. 
Claim Rejections - 35 USC § 112, first paragraph 

3. The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making and 
using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it pertains, or 
with which it is most nearly connected, to make and use the same and shall set forth the best mode contemplated by 
the inventor of carrying out his invention. 

Claim 42 is rejected under 35 U.S.C. 112, first paragraph, as containing subject matter 
which was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the invention. 
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The cell line recited in claim 48 is essential to the claimed invention. The cell line 
AML14.3D10, disclosed on page 22, lines 6-8, of the specification, must be obtainable by a 
repeatable method set forth in the specification or otherwise be readily available to the public. 
The instant specification does not disclose a repeatable process to obtain the cell line, and it is 
not apparent if this cell line is readily available to the public. If the deposit has been made under 
the terms of the Budapest Treaty, an affidavit or declaration by applicants or someone associated 
with the patent owner who is in a position to make such assurances, or a statement by an attorney 
of record over his or her signature, stating that the cell line has been deposited under the 
Budapest Treaty and that the cell line will be irrevocably and without restriction or condition be 
released to the public upon the issuance of a patent would satisfy the deposit requirement made 
herein. See 37 CFR 1 .808. Further, the record must be clear that the deposit will be maintained 
in a public depository for a period of 30 years after the date of deposit or 5 years after the last 
request for a sample or for the enforceable life of the patent whichever is longer. See 37 CFR 
1.806. If the deposit has not been made under the Budapest treaty, then an affidavit or 
declaration by applicants or someone associated with the patent owner who is in a position to 
make such assurances, or a statement by an attorney of record over his or her signature must be 
made, stating that the deposit has been made at an acceptable depository and that the criteria set 
forth in 37 CFR 1.801-1.809, have been met. 

If the deposit was made after the effective filing date of the application for a patent in the 
United States, a verified statement is required from a person in a position to corroborate that the 
cell line described in the specification as filed are the same as that deposited in the depository. 
Corroboration may take the form of a showing of a chain of custody from applicant to the 
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depository coupled with corroboration that the deposit is identical to the biological material 
described in the specification and in the applicants possession at the time the application was 
filed. 

Claim Rejections - 35 USC § 112, second paragraph 

4. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 36-42 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 36, line 2, is rejected as vague and indefinite because it recites "having" rather 
than the conventional "comprising". It is suggested that the claim be amended to recite 
"comprising". 

Claim 36, line 2, is improper because it recites "receptor receptor". Appropriate 
correction is requested. 

Claim 39, line 2, is improper because it recites "receptor receptor". Appropriate 
correction is requested. 

Claims 37-38, 40-42 are rejected as vague and indefinite insofar as they depend on the 
above rejected claims for their limitations. 
Claim Rejections - 35 USC § 102 

5a. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless — 
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(a) the invention was known or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the applicant for a patent. 

Claims 36, 39-41 are rejected under 35 U.S.C. 102(a) as being anticipated by Combadiere 
etaL (1995). 

Combadiere et al. teach the cloning of a cDNA encoding a human CC chemokine 
receptor 3 (CC CKR3) and expression of the recombinant receptor in HEK 293 cells (which do 
not naturally express the human CC chemokine receptor 3), the CKR3 receptor belonging to the 
G protein-coupled family of receptors (see page 16491, abstract lines 1-13 and column 2, third 
paragraph; page 16492, Figure 1). A copy of the comparison of SEQ ID NO:l of the instant 
invention and the amino acid sequence of the receptor disclosed in the reference is enclosed at 
the end of this action (SEQUENCE COMPARISON "A") which depicts 100% sequence identity 
between the amino acid sequences of the receptor protein. Therefore, a recombinant human 
eosinophil eotaxin receptor having the amino acid sequence of SEQ ID NO: 1 and encoded by a 
nucleic acid as set forth in SEQ ID NO:2 as disclosed by Combadiere et al anticipates instant 
claims 36, 39-41. 

5b. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
(e) the invention was described in- 

(1) an application for patent, published under section 122(b), by another filed in the United States before the 
invention by the applicant for patent, except that an international application filed under the treaty defined in 
section 35 1(a) shall have the effect under this subsection of a national application published under section 122(b) 
only if the international application designating the United States was published under Article 21(2)(a) of such 
treaty in the English language; or 

(2) a patent granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that a patent shall not be deemed filed in the United States for the purposes of this 
subsection based on the filing of an international application filed under the treaty defined in section 35 1 (a). 
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Claims 36, 38-41 are rejected under 35 U.S.C. 102(e) as being anticipated by Gray et al. 
(US Patent No. 6.265,184). 

Gray et al. teach the cloning of a cDNA encoding a chemokine receptor 88-2B and 
expression of the recombinant receptor in HEK 293 cells (which do not naturally express the 88- 
2B receptor), the 88-2B receptor belonging to the G protein-coupled family of receptors (see 
column 2, lines 17-31). A comparison of nucleotide sequence SEQ ID NO:2 of the instant 
invention and nucleotide sequence SEQ ID NO:3 of the 88-2B receptor disclosed in the reference 
depicts 100% sequence identity between the two nucleotide sequences. The reference also 
discloses that the cDNA encoding the 88-2B receptor was cloned into a eukaryotic expression 
vector, pRc/CMV, which contains a promoter operably linked to the cDNA insert encoding the 
receptor, as shown by the ability of the vector to be expressing a functional receptor (column 11, 
lines 56-67; column 12, lines 1-20). Host cells were transformed with the cDNA in the vector 
(column 12, lines 9-19). Therefore, the cDNA sequence disclosed in the Gray et al. reference 

♦ 

meets the limitations of a nucleic acid molecule of nucleotide sequence set forth in SEQ ID 
N02. 

Claim rejections-35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art 
to which said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 
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6a. Claims 37-38 are rejected under 35 U.S.C. 103(a) as being unpatentable over Combadiere 
etal. (1995). 

The teachings of Combadiere et al. have been set forth above in paragraph 5a above. 
However, Combadiere et al. does not teach the 5' genomic DNA flanking sequence encoding the 
human eosinophil eotaxin receptor or the terminator region of the cDNA encoding the human 
eosinophil eotaxin receptor. 

It would have been prima facie obvious to one of ordinary skill in the art at the time the 
instant invention was made to use as a probe the cDNA encoding the human eosinophil eotaxin 
receptor as disclosed by Combadiere to obtain the 5' genomic DNA flanking sequence as set 
forth in SEQ ID NO: 3 or the terminator region of the cDNA encoding the human eosinophil 
eotaxin receptor as set forth in SEQ ID NO:4, to determine and study the location and structure 
of the regulatory regions that control expression of the human eosinophil eotaxin receptor gene. 
Obtaining the 5' genomic DNA flanking sequence encoding the human eosinophil eotaxin 
receptor or the terminator region of the cDNA encoding the human eosinophil eotaxin receptor 
region by employing those methods that were old and well known in the art of molecular biology 
at the time that the instant invention was made would have been prima facie obvious to an 
artisan in light of the Combadiere et al publication. 

6b. Claim 37 is rejected under 35 U.S.C. 103(a) as being unpatentable over Gray et al. (US 
Patent No. 6.265,184). 

The teachings of Gray et al. have been set forth above in paragraph 5b above. However, 
Gray does not teach the 5' genomic DNA flanking sequence encoding the human eosinophil 
eotaxin receptor. 
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It would have been prima facie obvious to one of ordinary skill in the art at the time the 
instant invention was made to use as a probe the cDNA encoding the human eosinophil eotaxin 
receptor disclosed by the Gray reference to obtain the 5 5 genomic DNA flanking sequence as set 
forth in SEQ ID NO: 3 to determine and study the location and structure of the regulatory regions 
that control expression of the human eosinophil eotaxin receptor gene. Obtaining the 5' genomic 
DNA flanking sequence encoding the human eosinophil eotaxin receptor by employing those 
methods that were old and well known in the art of molecular biology at the time that the instant 
invention was made would have been prima facie obvious to an artisan in light of the Gray et al 



Claims 36-42 are rejected. 
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examiner can normally be reached on Monday-Friday from 7:00AM to 3:30PM (Eastern time). 
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Official papers filed by fax should be directed to (571) 273-8300. Faxed draft or 
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publication. 



Conclusion 



No claim is allowed. 
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